URGENT PARLIAMENTARY NOTICE
Please take a moment to read the attached urgent notice from Parliament inviting public comment on a controversial amendment that will decriminalise consensual sex between children 12 to 16 years, as well as allowing 16 and 17 year old teenagers to have sex with children below 16 years as long as a two-year age gap exists.
This follows a Constitutional Court ruling striking down these criminal provisions. The law can most definitely be improved and we understand the Court’s concerns regarding the consequence of criminalising adolescents for consensual sexual behaviour and the harm that can flow from this criminalisation. We also appreciate that abuse has taken place in implementing the provisions, and that the law as it stands may hinder young teens from accessing medical services needed to treat and prevent sexually transmitted diseases and pregnancy as medical staff who deal with teens who present with these conditions are obligated to report then to the police.
We welcome the clarity that has now been given in that it is not necessary to charge the younger person (often a girl) involved where there has been consensual sex. We however are opposed to the decriminalisation of consensual sex between children below the age of seventeen years, even where a two year age gap exists between the children so consenting (as proposed in the Bill).
Firstly, it is from our perspective morally wrong for adolescents to engage in consensual sex (of both a homosexual and heterosexual nature). The state has a legitimate interest to discourage adolescents from prematurely engaging in sexual conduct in a manner that increases the likelihood of the risks associated with sexual conduct, including psychological harm, pregnancy or the contraction of sexually transmitted diseases.
The decriminalisation will for all practical purposes result in the age of sexual consent for both homosexual and heterosexual acts between children 12 to 16 years being reduced from 16 years to 12 years. Children 16 and 17 years old will be able to engage in such acts with children below 16 years as long as a two year age gap exists between the two children.
Surely a child in the 12 to 16 year age band does not have the maturity to understand the risks such as teenage pregnancy, sexually transmitted diseases and psychological and emotional trauma, and social stigma of engaging in sex at that young age. Why do we have an 18 year age limit for the purchase of alcohol and cigarettes; for voting; obtaining a drivers licence and entering contracts? It is because Parliament considered that children need to be sufficiently mature to engage in such activities.
While we appreciate the reality that teenage sexual experimentation is taking place, we are concerned that decriminalising consensual sexual sex will aggravate the already alarming high incidence of sexual offences against women and children.
This proposed amendment may increase this abuse as young children are particularly vulnerable to the advances of older predatory teenagers. A conviction on rape is often difficult to secure, particularly where there was apparently a romantic relationship between the accused and the victim. In this regard, whenever the issue of the consent of the victim is raised as a plausible defence, instead of having the accused walk away ‘scott-free’, prosecutors have always sought to secure a conviction of the lesser crime of statutory rape. In this regard, Parliament then opted to legislate in favour of victims when passing the law and decided to retain the crime of statutory rape in the form incorporated into the legislation. This, notwithstanding a flood of public submissions and petitions requesting that the age for sexual consent should be raised from 16 to 18 years. Regrettably, this has now been found to be unconstitutional.
Young rape victims now will have to go to court to prove that they did not consent to sex. This secondary trauma has dissuaded many victims of rape from giving evidence - with only an estimated one in ten rape cases being reported - where victims would be cross-examined on whether they consented to the sexual act or not. Up to now children 12 to 16 years could not consent to having sex with each other - thus protecting vulnerable young boys and girls. This protection is now being removed.
Thankfully the prohibition on adults having sex with children younger than 16 years remains.
Criminalisation has been found to be unconstitutional, but surely a mechanism needs to be found to protect vulnerable children beyond the other criminal sanctions in the Act, such as increasing the age limit for children to consent to sex from 12 years to a higher age.
It is also a perfect opportunity for families, churches and society in general to arise and restore the moral fibre of our country and to teach our children that to engage in sexual experimentation is not only morally wrong, but holds inherent risks, particularly relating to teen-age pregnancy and HIV-Aids.
Please forward your comments opposing this amendment to the Committee Secretary, Justice and Correctional Services Portfolio Committee, attention Cindy Balie, cbalie@parliament.gov.za by the cut-off date, 3 FEBRUARY 2015.
Please also pray into this situation and spread the message!
Please contact me by inboxing or email at sswart@parliament.gov.za for further information as this is a complex issue with Parliament having to comply with the Constitutional Court ruling.
Thank you
Steve Swart, ACDP MP and member of the Justice and Correctional Services Portfolio Committee.
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